United States Courts

Southern I'J:mcnt of Texas
UNITED STATES DISTRICT COURT )
SOUTHERN DISTRICT OF TEXAS JUN1 9 2003 D
HOUSTON DIVISION
Michael N. Milby, Clerk of Court
In re ENRON CORPORATION
SECURITIES LITIGATION

This Document Relates To:

MARK NEWBY, et al., individually and on
behalf of all others similarly situated,

Plaintiffs,
V.
ENRON CORP., et al.

Defendants.

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA, et al., individually and on
behalf of all others similarly situated,

Plaintiffs,
v.
KENNETH L. LAY, et al.

Defendants.

Civil Action No. H-01-3624
(Consolidated)

THE BANK DEFENDANTS’ SUPPLEMENTAL RESPONSE, IN LIGHT OF
THE RENEWED AUTOMATIC STAY OF DISCOVERY UNDER THE PSLRA,
TO LEAD PLAINTIFE’S PROPOSED PRETRIAL SCHEDULING ORDER

Defendants Bank of America Corporation, Banc of America Securities LLC,

Credit Suisse First Boston Corp., Credit Suisse First Boston (USA), Inc., Pershing LLC,

Citigroup, Inc., Citibank, N.A., Salomon Smith Barney, Inc., Salomon Brothers International

Limited, Deutsche Bank AG, Barclays PLC, Barclays Bank PLC, Barclays Capital Inc., Merrill
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Lynch & Co., Inc., Merrill Lynch, Pierce, Fenner & Smith, Inc., J.P. Morgan Chase & Co.,
JPMorgan Chase Bank, J.P. Morgan Securities Inc., Canadian Imperial Bank of Commerce,
CIBC World Markets Corp. f/k/a CIBC Oppenheimer Corp., Lehman Brothers Holdings Inc.,
and Lehman Brothers Inc. (collectively referred to as the “Bank Defendants™) respectfully
submit this Supplemental Response, in Light of the Renewed Automatic Stay of Discovery
Under the PSLRA, to Lead Plaintiff’s Proposed Pretrial Scheduling Order.

In its Order dated August 5, 2002, entered August 7, 2002, in this action (the
“August 5, 2002 Order”), this Court ordered “that all discovery is stayed until the Court has ruled
on the pending motions to dismiss.” (Empbhasis in original). The Court based its Order on the
section of the Private Securities Litigation Reform Act of 1995 (the “PSLRA”) that provides that
the filing of a motion to dismiss shall automatically stay all discovery during the pendency of the
motion:

In any private action arising under this chapter, all discovery and

other proceedings shall be stayed during the pendency of any

motion to dismiss, unless the court finds upon the motion of any

party that particularized discovery is necessary to preserve
evidence or to prevent undue prejudice.

15 U.S.C. § 78u-4(b)(3)(B); see August 5, 2002 Order, at 4 n.2 (“Once any motion to dismiss
claims arising under the federal securities statutes is filed by any defendant, the provision of the
[PSLRA], automatically staying ‘all discovery’ is triggered until the motions to dismiss are
resolved.”) (citation omitted).

Thereafter, in its Memorandum and Order re Remaining Enron Insider
Defendants dated April 23, 2003 (the “April 23, 2003 Memorandum and Order”), this Court
resolved the last of the then-pending motions to dismiss the original Consolidated Complaint in

this matter and, the pendency of any motion to dismiss thereby having come to an end, 15 U.S.C.

NYLIB2 201574.1



§ 78u-4(b)(3)(B), ordered that “the discovery stay under the PSLRA is hereby LIFTED.” April
23, 2003 Memorandum and Order, at 47.

On or around May 14, 2003, Plaintiffs filed their First Amended Consolidated
Complaint for Violation of the Securities Laws (the “Amended Complaint™) in this matter. On
May 29, 2003, defendant Joseph M. Hirko filed his motion to dismiss, and on June 18, 2003,
numerous other defendants filed motions to dismiss the Amended Complaint.

The filing of motions to dismiss the Amended Complaint by newly added
defendants and by existing defendants automatically stays all discovery in this action by
operation of the PSLRA until the motions to dismiss are resolved, 15 U.S.C. § 78u-4(b)(3)}(B),
just as the motions to dismiss the original Consolidated Complaint automatically stayed all

discovery in this action while those motions were pending. See, e.g., In re Imperial Credit

Indus.. Inc. Sec. Litig., 252 F. Supp.2d 1005, 1009 (C.D. Cal. 2003) (“the effect of” the filing of

a motion to dismiss a third amended complaint by a newly added defendant “was to reinstate the

automatic stay of discovery” pursuant to the PSLRA); Hillard v. Black, 125 F. Supp. 2d 1071,

1084 (N.D.Fla. 2000) (leaving the PSLRA discovery stay in place after the motion to dismiss of
some of the defendants was denied). This is consistent with this Court’s prior Orders in this
matter, including the August 5, 2002 Order and the April 23, 2003 Order, in light of the current
circumstances.! Accordingly, the Bank Defendants respectfully request that the Court take the
renewed automatic discovery stay into account in devising a pretrial scheduling order in this

matter.

' The Bank Defendants believe that the mediation ordered by the Court is not affected by the
automatic stay under the PSLRA and accordingly anticipate that the mediation will proceed during the
pendency of the motions to dismiss.
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R =spectfully submitted

| A 424 W
Hugh ¥ Whiting

Attorney-in-Charge

Texas Bar No. 21373500

S.D. Admission No. 30188

David E. Miller

Texas Bar No. 14067150

S.D. Admission No. 27647
JONES DAY

600 Travis Street, Suite 6500
Houston, Texas 77002

Telephone: (832) 239-3939
Telecopier: (832) 239-3600

David L. Carden

Robert D. Micheletto (not admitted in NY)
JONES DAY

221 East 41st Street

New York, New York 10017-6702
Telephone: (212) 326-3939
Telecopier: (212) 755-7306

ATTORNEYS FOR LEHMAN BROTHERS
HOLDINGS INC. AND LEHMAN
BROTHERS INC.
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Gregofyg A. Qlarkel (GM- 5626) J‘w
Attorney-in-Charge

Ronit Setton (RS-2298)

Nancy 1. Ruskin (NR-2428)

CADWALADER, WICKERSHAM & TAFT

LLP

100 Maiden Lane

New York, New York 10038

Phone: (212) 504-6112

Fax: (212) 504-6666

ATTORNEYS FOR BANK OF AMERICA
CORP. AND BANC OF AMERICA
SECURITIES LLC

OF COUNSEL:

Charles G. King

Bar No. 11470000

S.D.ID. 1344

KING & PENNINGTON LLP
1100 Louisiana Street, Suite 5055
Houston, Texas 77002-5220
Telephone: (713) 225-8400
Telecopier: (713) 225-8488

ATTORNEYS FOR BANK OF AMERICA

CORP. AND BANC OF AMERICA
SECURITIES LLC
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Barry Abrﬁs '

Texas Bar No. 00822700

S.D. ID. No. 2138

ABRAMS, SCOTT & BICKLEY, LLP
700 Louisiana, Suite 1800

Houston, Texas 77002
Telephone: (713) 228-6601
Telecopier: (713) 228-6605

David H. Braff

Michael T. Tomaino, Jr.

Jeffrey T. Scott

Adam R. Brebner

SULLIVAN & CROMWELL LLP
125 Broad Street

New York, New York 10004
Telephone: (212) 558-4000
Telecopier: (212) 558-3588

ATTORNEYS FOR BARCLAYS PLC,
BARCLAYS BANK PLC, AND BARCLAYS
CAPITAL INC.



NYLIB2 201574.1

{
\

%’%ﬁf S Zz@:

Texas Bar No. 11636900

S.D. ID. 7701

MAYER, BROWN, ROWE & MAW
700 Louisiana Street, Suite 3600
Houston, Texas 77002-2730
Telephone: (713) 221-1651
Telecopier: (713) 224-6410

ATTORNEY-IN-CHARGE FOR
CANADIAN IMPERIAL BANK OF
COMMERCE AND CIBC WORLD
MARKETS CORP. F/K/A CIBC
OPPENHEIMER CORP.

OF COUNSEL:

Alan N. Salpeter

Michele Odorizzi

T. Mark McLaughlin

MAYER, BROWN, ROWE & MAW
190 South LaSalle Street

Chicago, Illinois 60603

Telephone: (312) 782-0600
Telecopier: (312) 701-7711
ATTORNEYS FOR CANADIAN

IMPERIAL BANK OF COMMERCE AND
CIBC WORLD MARKETS CORP. F/K/A
CIBC OPPENHEIMER CORP.
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SBN: 17899900

3000 One Houston Center
WILSHIRE, SCOTT & DYER, P.C.
1221 McKinney

Houston, TX 77010

Telephone: (713) 651-1221
Telecopier: (713) 651-0020

ATTORNEY-IN-CHARGE FOR
CITIGROUP, INC., CITIBANK, N.A,,
SALOMON SMITH BARNEY, INC., AND
SALOMON BROTHERS
INTERNATIONAL LIMITED

OF COUNSEL:

Brad S. Karp

Mark F. Pomerantz

Richard A. Rosen

Michael E. Gertzman

Claudia L. Hammerman

Jonathan H. Hurwitz

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON

1285 Avenue of the Americas
New York, New York 10019-6064
Telephone: (212) 373-3000
Telecopier: (212) 757-3990

ATTORNEYS FOR CITIGROUP, INC,
CITIBANK, N.A., SALOMON SMITH
BARNEY, INC., AND SALOMON
BROTHERS INTERNATIONAL LIMITED
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Lawrence D. Finder Q1 &

S.D. ID. No. 602

Texas Bar No. 07007200
HAYNES AND BOONE, LLP
1000 Louisiana Street, Suite 4300
Houston, TX 77002-50 12
Telephone: (713) 547-2000
Telecopier: (713) 547-2600

ATTORNEY-IN-CHARGE FOR CREDIT
SUISSE FIRST BOSTON CORP., CREDIT
SUISSE FIRST BOSTON (USA), INC., AND
PERSHING LLC

OF COUNSEL:

Richard W. Clary

Julie A. North

CRAVATH, SWAINE & MOORE LLP
Worldwide Plaza

825 Eighth Avenue

New York, NY 10019-7475

Telephone: (212) 474-1000
Telecopier: (212) 474-3700

ATTORNEYS FOR CREDIT SUISSE
FIRST BOSTON CORP. , CREDIT SUISSE
FIRST BOSTON (USA), INC., AND
PERSHING LLC
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QJoel M. Androphy

Texas Bar No. 01254700

B. Elizabeth Klein

Texas Bar No. 24032515

Wade T. Howard

Texas Bar No. 00787725

BERG & ANDROPHY

3704 Travis

Houston, Texas 77002
Telephone: (713) 529-5622
Telecopier: (713) 529-3785

Lawrence Byrne

Owen C. Pell

Lance Croffoot-Suede

WHITE & CASE, LLP

1155 Avenue of the Americas
New York, New York 10036-2787
Telephone: (212) 819-8200
Telecopier: (212) 354-8113

ATTORNEYS FOR DEUTSCHE BANK AG
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Richard Warren Mithoff —
Attorney-in-Charge

Texas Bar No. 14228500
S.D.ID. 2102

Janie L. Jordan

Texas Bar No. 11012700
S.D.ID. 17407

MITHOFF & JACKS, L.L.P.
One Allen Center, Penthouse
500 Dallas Street, Suite 3450
Houston, TX 77002

Telephone: (713) 654-1122
Telecopier: (713) 739-8085
OF COUNSEL:

Charles A. Gall

Texas Bar No. 07281500

S.D.ID. 11017

James W. Bowen

Texas Bar No. 02723305

S.D. ID. 16337

JENKENS & GILCHRIST, A
PROFESSIONAL CORPORATION
1445 Ross Avenue, Suite 3200
Dallas, TX 75202

Telephone: (214) 855-4500
Telecopier: (214) 855-4300

Bruce D. Angiolillo

Thomas C. Rice

David J. Woll

Jonathan K. Youngwood

SIMPSON THACHER & BARTLETT LLP
425 Lexington Avenue

New York, New York 10017

Telephone: (212) 455-2000
Telecopier: (212) 455-2502
ATTORNEYS FOR

J.P. MORGAN CHASE & CO.,
JPMORGAN CHASE BANK, AND J.P.
MORGAN SECURITIES INC.
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Texas Bar No. 09585000

S.D. ID. 3079

HICKS THOMAS & LILIENSTERN, LLP
700 Louisiana, Suite 1700

Houston, Texas 77002

Telephone: (713) 547-9100
Telecopier: (713) 547-9150

ATTORNEY-IN-CHARGE FOR MERRILL
LYNCH & CO. INC. AND MERRILL
LYNCH, PIERCE, FENNER & SMITH,
INC.

OF COUNSEL:

Herbert S. Washer

James D. Miller

Ignatius A. Grande

CLIFFORD CHANCE USLLP
200 Park Avenue

New York, New York 10166
Telephone: (212) 878-8000
Telecopier: (212) 878-8375

Robert F. Serio

Mitchell A. Karlan

Marshall R. King

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

New York, New York 10166

Telephone: (212) 351-4000
Telecopier: (212) 351-4035

ATTORNEYS FOR MERRILL LYNCH &
CO., INC. AND MERRILL LYNCH,
PIERCE, FENNER & SMITH, INC.
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CERTIFICATE OF SERVICE
I, the undersigned, do hereby certify that on the 18" day of June, 2003, a true and

correct copy of the foregoing supplemental response to Lead Plaintiff’s Proposed Pretrial

Scheduling Order was served on all counsel pursuant to the Court’s 2 il 4, 2‘00%

Ronit Setton ¢ ‘\

'
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